Although migration is a transnational phenomenon involving a plurality of states, the state of departure is often unwilling/unable to offer protection. Receiving/transit states can refrain from engaging with the problem until migrants have already entered their territory. With high seas, this can result in the deaths of people taking the risk of travelling to a new place. The article argues that states have a duty to offer (some) protection even when migrants are not in their territory, based on human rights' positive effect and the principle of due diligence. Because of the transnational nature of migration, all involved states have the responsibility to offer protection. This may lead to concurrent state liability for failure to protect. The duty to protect may extend to the high seas, even when the traditional links for the establishment of jurisdiction are absent. The duty is not unlimited, it needs to prevail over other considerations.
Introduction
This article is our reaction to the ongoing mass flows of migrants with particular focus on the tragic drownings of people and the plight of thousands, including women and young children, who are stranded at sea in unsuitable boats in the Mediterranean and elsewhere.1 With over 9,000 human lives lost and missing in the Mediterranean Sea since 2015,2 it is hardly surprising that it is imperative to consider how international human rights law responds to this challenge.3 On 18 April 2015 alone, almost 800 lives were lost in a single incident when a boat capsized 120 miles off the coast of the Italian island of Lampedusa.4 At the same time, thousands of persecuted Rohingya Muslims fleeing Myanmar as well as economic migrants from Bangladesh continue on a daily basis to be stranded at sea off the coast of Thailand, Malaysia and Indonesia. Not only are states reluctant to participate in search and rescue operations,5 they also often push boats carrying migrants away from their jurisdiction.6 Whilst clearly failing to take action for saving human lives constitutes, in the words of Peter Sutherland, the Special Representative of the Secretary-General for International Migration, a "moral failure",7 this study goes further to argue that such failure is incompatible with established norms of positive international law. Contrary to a restrictive understanding of human rights obligations, we contend that states have a legal duty under international (human rights) law to search, rescue and, more generally, protect people who take the risk of travelling to a new land in quest of safety and dignity. This duty may also extend extraterritorially, at sea, but also before migrants reach the sea and emanates from a variety of legal bases in human rights law and in the law of the sea, read in the light of the principle of due diligence. At the rise of the 21st century, the suffering that results from armed conflict, human rights abuses, inequality and poverty in many parts of the world is not only continuing but it is also growing. Notably, however, " [t] he impact of global poverty and conflict do not end at national frontiers".8 They often result in the mass flow of migrants currently witnessed. Despite the fact that we live in an increasingly globalised, inter-connected and inter-dependent world, the borders are in many instances sharply closed for hundreds of thousands of people. This often forces them to go underground, risking exploitation by criminal gangs, including migrant smugglers and human traffickers.9 Whilst the continuing flows of migration -regular or irregular -place financial pressure and social strain on receiving states,10 migration presents significant humanitarian, as well as legal challenges. This is why it is necessary that migration, as well as maritime and land border controls be approached as an international Unauthorized Migration and Human Rights, 1993 Rights, -2013 
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problem that ought to be addressed through collective action and co-operation in the framework of human rights and international law more generally. As Goodwin-Gill highlights, " [m] igrants, refugees and asylum seekers at sea are not just flotsam and jetsam, adrift and open to control and dispersal by whomever finds them".11 Whilst migration raises important legal questions concerning the right of states to take measures to prevent migrants from accessing their land and the lawfulness of the means through which states may "seal" their borders,12 these fall outside the scope of our analysis here, which specifically concerns the duty of (multiple) states to protect human life, even beyond their borders, especially on the high seas, and the limits of that duty.
In that respect, our study makes three main points that can be summarised as follows. First, migration, as a transnational phenomenon, may implicate the responsibility, concurrently, of multiple states for failure to exercise their duty to protect migrants in the context under consideration. Secondly, the duty to protect may extend extraterritorially, to the high seas, even when a state is not linked with a situation calling for protection through the traditional links (beyond territory) establishing jurisdiction, such as nationality, for instance. And, third, such duty is not absolute; it must be weighed against the significance of the rights/interests at stake.
The structure of this study follows the order of these three arguments. Before that, Section 1 briefly explains what the main legal "tools" are that are employed in the discussion that follows, and, mainly, delimits the article's area of analysis. For that purpose, it explains why the focus in this study is on human rights law and how that regime interacts with other rules and areas of international law and, in particular, with the law of the sea. Preliminary analysis in Section 1 prepares the ground for the article's main arguments. Starting with the first argument, Section 2 tackles the question of who owes protection and explains that a plurality of states are expected to offer protection simultaneously; this implies that these states are called to exercise parallel jurisdiction, as a consequence of which they may end up being concurrently liable. The transnational nature of migration justifies these conclusions and explains why jurisdiction for protective purposes has an extraterritorial reach. Extraterritoriality is further discussed in Section 3, which raises the question of where protection is owed. That section of the article discusses non-refoulement13 as a means to comply with the duty to protect human life on the (high) seas, but also considers the scenario of absence of legal nexuses that could establish the jurisdiction of a state to protect, making the argument that, beyond the traditional legal nexuses, such as territory and nationality, effectiveness has the same effect and activates the duty to protect (for instance, in the context at discussion, the duty to rescue). As a result, states are legally expected to protect human life outside their territorial waters. In Section 4, the article discusses the limits of the right to protect (extraterritorially). Section 5 concludes the study.
Delimiting Analysis: Due Diligence, the Positive Effect of Human Rights and the Inter-Relationship between Human Rights Law and Law of the Sea
The article's main scope and the humble contribution it aspires to make are limited to the three aforementioned points, namely the existence of a plurality of states that are concurrently expected to act in a protective manner, the extraterritorial reach of the duty to protect, and its limits. The concept of protection is the key common element in respect to these three points. As such, protection corresponds to one of the three dimensions/effects human rights develop (the other two being respect and fulfilment)14 and is associated in international law with the broader concept of due diligence,15 which requires whether the duty to protect migrants could derive from that doctrine. In accordance with r2p, such an obligation could be triggered if migrants at sea were the victims of crimes such as genocide, war crimes and crimes against humanity.21 This would more generally raise a question of whether members of the international community are under a legal obligation22 to take (collective) action to protect third state nationals from such crimes. Interesting as it may be, this question is excluded from our analysis, which focuses on due diligence and the way it applies in the context of human rights law. Moreover, it is not this study's aim to suggest any policies, strategies or best practices to the authorities entrusted with the protection of migrants. Our goal with this article is merely to establish in terms of positive international human rights law the duty of (more than one) state(s) to grant protection. How states will pursue this moral and legal task is a separate question that escapes our article. From our perspective, it suffices that state policies adequately serve the goals of protection and are compatible with international law. For instance, it has been suggested that a way to better address migration in Europe is to scrutinise who is entitled to be admitted before people arrive. 23 between European states (or the eu) and third states would enable the authorities of the former group of states to proceed with scrutiny outside their territory in co-operation with local authorities. This is an imaginative extraterritorial policy that may be perceived as better serving the interests of the receiving state, which, through that practice, may prevent migrants that it could lawfully remove from its territory from entering. As long as the state, "by using the device of changing the place of determination of their status",24 does not escape its duties under international (human rights) law vis-à-vis migrants, and especially refugees, such policies would be in principle permissible.25 Another point pertaining to delimitation is that this study does not consider the responsibility of international organisations to protect or for their failure to protect, in the context of their mandate and foundational treaties (such as the Treaty of Lisbon in the case of the European Union). Rather, this article focuses on the responsibility of states which, acting on an individual capacity or as members of an international organisation, fail to meet their duty of However, according to the Advocate General, the obligations under the Charter of Fundamental Rights are not subject to territoriality. To this effect, and since the application under consideration was covered by eu law, the protections of the Charter extended to the applicants even if they were not within the territory of Belgium. In his view, "[i]t is … crucial that, at a time when borders are closing and walls are being built, the Member States do not escape their responsibilities, as they follow from eu law". Notably, protection from torture and inhuman or degrading treatment or punishment is so fundamental that it establishes both negative and positive obligations that require states to take reasonable steps to protect the individual concerned from such treatment. due diligence and, in particular, the duty to protect human life, despite being legally required and able to do so. The final delimitation point we ought to make regards the area of law, namely human rights, that we choose to focus on to build the three aforementioned main arguments. Admittedly, human rights law is not the only available and pertinent legal "avenue" in international law. The duty to protect (particularly, human life), as a reflection of the positive aspect of human rights, may additionally (i.e. beyond due diligence and human rights law provisions) arise from specific treaties or from the practice of international organisations. For instance, relatively recently, the Security Council adopted a resolution under Chapter vii of the Charter aiming "to sav[e] the threatened lives of migrants or of victims of human trafficking" at sea. With its resolution, the Security Council authorised states "to inspect on the high seas off the coast of Libya vessels that they have reasonable grounds to suspect are being used for migrant smuggling or human trafficking …".26 In similar terms, it also invited states "with relevant jurisdiction … to investigate and prosecute persons responsible for acts of migrant smuggling and human trafficking at sea …".27 Furthermore, examples may be given of international treaties outside stricto sensu human rights law that establish a duty to protect in circumstances such as the ones under consideration in this study. co-ordination of rescue operations at sea. For that purpose, it divides the world's oceans into a number of areas within which concerned states are responsible for search and rescue. Arguably, sar (and, more generally, the law of sea) may be seen as offering solid legal bases for the "right to be rescued at sea".37 If it exists, such a right will co-exist with human rights rules and the duty to protect (human life) that we discuss in this study. That being explained, the question to ask is why we choose here to focus on human rights law, instead of the law of the sea. We give three reasons explaining our choice.
First, it appears that no consensus exists in scholarship as to the existence in the law of the sea of a right to be rescued at sea and the conditions that would surround it.38 The relevant legal framework may be read as merely allocating competences,39 rather than establishing actionable rights for individuals. Resorting to human rights law allows covering that "gap". Our analysis suggests that the right to be rescued and the corresponding duty for states to rescue are part of positive international human rights law and extend extraterritorially. Law of the sea offers the means that make it possible to achieve the ends of human rights law.
Second, for those who may disagree with the scholarly opinion (namely that law of the sea does not contain a right to be rescued at sea) underpinning our previous scenario, if we accept that both human rights and the law of the sea establish the right to be rescued, then the conclusion to reach is that these two regimes of international law complement each other. They may be understood as the two sides of the same coin, with rules stemming from the former regime (i.e. law of the sea) possibly acting as lex specialis that concretises state duties to protect human rights.40 The two regimes complement and reinforce each other. Besides, both normative frameworks, namely human rights and law of the sea, will be called to develop effects under due diligence. Thus, the obligations at issue will be of means,41 calling states to perform to the best of their Contra, Trevisanut, supra note 37, p. 4. Yet, the author accepts that this is a duty of due diligence.
438 ability. In this respect, law of the sea rules may establish a framework for cooperation and co-ordination of action, set limits as to how a state can lawfully act by rendering compulsory or prohibiting certain conduct, grant competences, serve as the basis for action or set standards of conduct that diminish the discretion states enjoy in fulfilling their due diligence obligations (under human rights law). Overall, the interaction between the two regimes shall reinforce and specify the general duty states have to protect in the light of due diligence. Seen from that perspective, our article amounts to an invitation to international law lawyers specialising in the law of the sea to read its rules on rescue from the standpoint also of human rights law -and, in particular, from the angle that we suggest in this study that expands jurisdiction extraterritorially. Finally, to move to the third reason as to why the questions raised in this study are examined from the perspective of human rights law, compared to the law of the sea, human rights offer more comprehensive and wide-ranging protection. For instance, the right to life is broad, encompassing a variety of elements and aspects beyond rescue, including the right for example to investigate the circumstances of loss of life -associated with the right to truth, i.e. the right of kin to know.42 Moreover, human rights do not only concern the right to life. To give an example, non-refoulement43 is central to migration In this study, we employ the term "non-refoulement" in the widest possible way going beyond refugee protection law and, in particular, Article 33 of the 1951 Refugee Convention. Therefore, migration (through sea) raises, beyond rescue, a number of issues pertaining to human rights protection. This is yet another reason explaining our choice to employ that particular lens of analysis, while acknowledging that human rights are not self-contained. They should be implemented in harmony with other rules of international law (and in particular, in our case, with law of the sea rules) and duly integrated into the broader system of international law.
Plurality of Protectors and Concurrent Responsibility
Having concluded with the preliminary section that delimited the scope of the study, we now turn to the three main arguments we advance in it, starting with the reasons why plural (i.e. several) states ought to grant parallel protection and might, accordingly, be found concurrently responsible in case of failure to However, before making a new home, migrants have to abandon an old one -that will most probably be on the territory of their state of nationality. Then, they have to cross borders, travel through the territory of other states and/or through high seas, which are open to all nations and where no state exercises (exclusively) sovereignty. Migration is a transnational phenomenon that involves as many states as the trip of a migrant comprises, plus the states of nationality of all involved actors. The state of departure, the state(s) of nationality (if these are different from the former state), the states through which a migrant transits and the state of destination are all engaged with the same transnational journey. That being explained, the first argument we are making in this article is that all involved states have the responsibility to offer, to the extent that each one of them can, protection. This leads to interlinked responsibility (in the sense of duty) to protect and, possibly, concurrent state responsibility (in the sense of liability) for failure to protect.
Admittedly, in principle, states exercise their jurisdiction (especially that pertaining to enforcement) within the confines of their territory. This offers the advantage of avoiding interfering with the sovereignty of other states, which respectively exercise jurisdiction over their national territory. The argument we wish to build here extends beyond that basic scheme. But, to explain that argument in the simplest possible terms, let us start by imagining for a moment that territory is the only basis for the exercise of jurisdiction in international law. Under that scenario, jurisdiction in the context of migration would be schematised in the following way. The state on the territory of which a migrant is found would be the one to exercise exclusive jurisdiction over her/ him. Because of jurisdiction, that state would have the duty to safeguard human rights, including the positive dimension of that family of rules, i.e. human rights protection. The state would have a duty of conduct/means to prevent any violations, and more generally, protect the fundamental human rights of the migrant. Because, finally, migration involves transition from one state to another until the migrant settles down permanently, a number of states would be expected to exercise jurisdiction in a row. This way, a queue of states is created. Each state should exercise its jurisdiction, including the responsibility to protect the migrant through prescriptive, enforcement and adjudicatory means,53 within the confines of its own territory. 53 See for instance the dissenting opinion of Judge Van den Wyngaert in the Arrest Warrant case, distinguishing between prescriptive jurisdiction and enforcement jurisdiction and arguing that, when the exercise of jurisdiction is permitted for states, it cannot lead to acts of extraterritorial enforcement. Jurisdiction may primarily be territorial, but other jurisdictional bases exist as well.54 Thus, to fully depict the jurisdiction network that surrounds migration, we need to take into account two more elements. First, the scheme is not that of a queue of states, but of a "chain". The difference between a queue and a chain is that the latter implies interconnection. For a chain to exist, a link between its rings is needed. We argue that, rather than a detached queue of states that exercise, one after another, exclusive jurisdiction in a row, on the basis and within the confines of national territory, the scheme that describes migration is that of overlapping and interlinked jurisdiction of more than one state over the same person and the situation that person is facing. What makes the jurisdiction of multiple states to cross, i.e. what establishes the connection between the rings of our fictional jurisdictional chain is the transnational nature of migration. This very nature expands state jurisdiction extraterritorially as the negative and positive obligations of the state continue to exist even if the migrant is no longer within its territory. For that to be true, jurisdiction cannot be exclusively territorial. Hence, according to the second point, becauseagainst our initial, oversimplified scenario, confining jurisdiction to territorythe latter is not the only basis of jurisdiction, more than one state can simultaneously exercise jurisdiction over the same situation. Thus, more than one state may be found concurrently responsible in the context of the same wrongful situation, which, in our case, consists in human rights violations suffered by a migrant.55 In the analysis that follows we examine these two points.
2.1
The Transnational Nature of Migration and Extraterritoriality Starting with the transnational nature of migration, we need to take into account, first, the distinction between negative and positive human rights obligations,56 and second, that prevention/protection in the light of the positive scope of human rights may also apply when the threat to the enjoyment of these rights stems from a third state.
Starting with the former aspect, it is common knowledge that the distinction between negative and positive obligations corresponds to the two first strands of the aforementioned tripartite classification of human rights obligations 54 On the bases of jurisdiction see, for instance, C. on the basis of respect, protection and fulfilment.57 The importance of differentiating between these two facets of state obligations lies in the fact that it allows understanding how the scope of an obligation changes. Protection is linked with the principle of due diligence.58 This is a well-recognised principle in international human rights law, associated with the obligation of states to take action to protect rights within their jurisdiction.59 Accordingly, states are required, not only to be neutral and refrain from directly causing60 wrongfulness (corresponding to the negative aspect of an obligation), but also to be proactive and make use of the means that are available to them in order to prevent and punish wrongfulness. This is a concept deeply embedded in general international law as well as in the law on state responsibility. States have a duty to take necessary action to prevent or end violations committed, for instance, by other subjects (i.e. not directly attributable to them).61 As far as the latter point is concerned, the threat to the rights of a migrant wishing to travel or being forced (extradition, expulsion, etc.) to move to another country may stem from the situations that she will face in that other country (i.e. the receiving country). The migrant might be exposed to the risk of experiencing serious human rights violations in that country because of the conduct of (i.e. attributed to) its authorities.62 Alternatively, human rights violations might be caused by third persons (i.e. other individuals) acting on the territory of the receiving country63 or even owing to general situations, 
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such as natural or social phenomena (war, poverty).64 In both cases (i.e. when the receiving state is the author of the wrongful conduct and when this is not directly attributable to it, but takes place on its territory), the state that transfers a person to the receiving state has a duty to protect her and not let her be exposed to the dangers that are associated with her movement/transfer to the receiving state. This is well-established in international human rights law.65 It reflects the rationale behind the rule of non-refoulement,66 that we have already mentioned, the ultimate raison d'être of which is to prevent the violation of the rights of a person in a third country.67 The state of departure (or sending state) has a legal obligation to assess the risk that exists for the person that it desires to remove from its territory or which it wishes to transfer away from its territory. If a danger exists in the receiving state for the migrant's fundamental rights (i.e. if it is not a safe destination), the sending state must demonstrate diligence by preventing her exposure to the danger.68 It is obvious that, in the scenario described here, we have moved away from clear-cut territoriality.69 The state on the territory of which the migrant is found is expected to prevent a wrong that may arise on the territory of another state (i.e. the receiving state). This is owed to the transnational nature of migration and explains why the jurisdiction exercised by the two involved states, i.e. the sending/transferring state and the receiving state, cannot always be detached, but intersecting and interlinked. This is a welcoming development in human rights law jurisprudence, as evidenced from the cases decided by the ECtHR, some of which are discussed in Section 3. Therefore, the transnational nature of migration means that more than one state is involved, thus more than one state has a duty to be diligent and extend its protection to the migrant, both territorially as well as for wrongs that might occur outside its 64 See 
2.2
Beyond Territorial Jurisdiction To strengthen the second main point made earlier, namely that territory is not the only basis of jurisdiction, we can consider another scenario. As it is wellknown, modern migration is "facilitated" by smugglers. These are individuals who transport or, more, generally make possible the transportation and illegal entry of a person across international borders for financial or other material gain, in violation of one or more countries' entrance legislation.71 The state on the territory of which smugglers act has a duty to take positive measures that will prevent smuggling from happening and put an end to it.72 Such measures fall under territorial jurisdiction and include investigation and punishment through the means that are available in the domestic legal system (for instance, criminal law). Especially when the conditions of transportation raise a risk for the life of the migrant, the aforementioned positive duty of the state on the territory of which the smuggler is acting corresponds to, and indeed stems from, the positive effect of the right to life.
In the case of transnational wrongs, "locus delicti" is equally transnational. In practical terms, this means that each state on and through the territory of which a smuggler acts has a duty to exercise (territorial) jurisdiction aiming to put an end to these acts. Thus, to take the example of transportation through sea, the smuggler will leave the territorial waters of one state and enter those of the destination state. Territorial jurisdiction requires the state on the territorial waters of which the smuggler operates to act in a protective manner for the life of the migrants. However, the fact that a smuggler is on the territory of the receiving state does not dissolve other states that are connected 70 The next session explains this argument in further detail. See also infra notes 77, 80 and 81. 71 See also the definitions given in Article 3, Protocol against the Smuggling of Migrants by Land, Sea and Air, supra note 28. 72
Furthermore, states have a duty "to exercise due diligence to prevent and combat migrant smuggling and human trafficking, to investigate and punish perpetrators, to identify and provide effective assistance to victims of trafficking and migrants and to cooperate to the fullest extent possible to prevent and suppress migrant smuggling and human trafficking". unsc Res. 2240, supra note 9.
with the situation (i.e. trafficking of migrants) from their duty to demonstrate diligence against that wrong. Be it the primary one, territory is not the only basis for jurisdiction in international law.73 The state of nationality of the smuggler (active nationality), the boat's flag state (active nationality), the state(s) of nationality of the victim(s)/migrant(s) (passive nationality), the state on the waters of which the smuggler's boat navigates (territory), the destination and the departure74 states (territory) form a circle of states that are involved, sharing together the duty to be proactive and fight the situation at issue and the dangers this entails for human rights, and primarily for human life. The result is that of a plurality of duty bearers over the same situation. . In relation to migration, the un Security Council recognises "the roles and responsibilities of countries of origin, transit and destination in promoting and protecting the human rights of all migrants". unsc Res. 2240, supra note 9. 76
For instance, a state on the territory of which smugglers are acting has a duty to take action against them with a view to prevent the loss of human life. unsc Res. 2240, supra note 9. 77
Tzevelekos, supra note 15, 164 and following; see also Gammeltoft-Hansen and Hathaway, supra note 12, 272-276. The authors discuss shared responsibility in more general terms than concurrent responsibility, including in their analysis joint responsibility. 78
A. Nollkaemper, 'Introduction' , in Nollkaemper, supra note 50, 9-10. In the example given by Nollkaemper, the two states are concurrently responsible for two separate wrongs that are directly attributable to them. That scenario might apply in the context of what we are discussing in this article, but the probability is that, in our case, we will have an accumulation of negative and positive human rights breaches, by two or more states, each one of which will be individually responsible for its own (either negative or positive breach). Nothing excludes that there is an accumulation of positive human rights breaches, i.e.
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Migrants at Sea nordic journal of international law 86 (2017) 427-469 degree of diligence that, given the circumstances of a particular case (which are different for each state), it would have been expected to demonstrate. In simpler terms, a person engaging in transnational criminal activities, such as human trafficking, may be prosecuted by the judicial authorities of as many countries as the ones linked with the criminal conduct at issue through one of the traditional jurisdictional links. Prosecution is one of the means that are available to each involved state to offer protection. States enjoy discretion in choosing the means they will employ to that end -but the principle of due diligence requires them to do the best they can. The transnational nature of the example discussed here results in a plurality of states engaging in protection simultaneously. Each state is expected to protect to the extent that it can, given its connection with the situation and in ways justified by the context and specifics of each case. The exercise of parallel jurisdiction by multiple nations means that overlaps may occur. Yet, this is inherent to the decentralised structure of international law and poses no problem as long as states exercise their jurisdiction (i.e. sovereignty) to demonstrate diligence in ways that are compatible with international law and respectful for the sovereignty of any other involved state. Finally, to achieve best results, states should ideally co-operate and co-ordinate their actions. Thus, to conclude with this part of the analysis, transnational phenomena, such as migration, necessarily involve multiple states as well as actors, such as regional institutions like the eu. This results in the exercise of complementary and often overlapping79 jurisdiction in the light of diligence by more than one state/actor -each one of them being involved on a different basis that links it to the situation, such as the protection of its nationals or the fact that the situation at issue is occurring on its territory. The failure of plural states to demonstrate diligence may result in a situation of concurrent responsibility over the that several states show negligence in the duty each one of them individually has to protect. See Tzevelekos, supra note 15, 136 (fn 16) and 169. See also the analysis of Den Heijer, who explains why the breach of non-refoulemennt "gives rise to the state's independent rather than derivative responsibility". M. Den Heijer, 'Refoulement' , in Nollkaemper and Plakokefalos (eds.), supra note 30, p. 496. In the same edited collection, Constantinides argues that in cases of extradition, "the sending state incurs independent responsibility based on the real risk of ill-treatment irrespective of the receiving state's actual conduct and responsibility". A. 
The Extraterritorial Effect of the Duty to Protect
Against the idea of concurrent responsibility and multiple duty holders that we defend in our first argument, the hard reality is that migrants often receive significantly lower standards of human rights protection than the ones they are entitled to under international law. Their state of departure (which might also be their state of nationality) might be unwilling or genuinely unable to offer adequate protection or even be the source of sufferings for its people. This could also be among the reasons why people migrate. At the other end, the destination state -which is usually, but not always a developed country -does not engage with the situation until migrants have entered its territory. The problem is more obvious when high seas intervene between the departure/ transit and the destination states.82 Moreover, states often wash their hands of 80 See, for instance, m.s.s. v. Belgium and Greece, supra note 43, regarding the concurrent responsibility of Greece, because, inter alia, its state organs "indirectly" breached Article 3 echr by failing to protect the applicant who was living under conditions of extreme poverty (paras. 235-264) and Belgium, because it did not prevent this from happening by abstaining to return the applicant to Greece (paras. 323-368). 81
Ibid.
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The example may be given of the "Left-to-Die Boat" concerning migrants fleeing Libya in 2011 who ran out of fuel. In spite of repeatedly sending distress calls, none of the states and actors operating in the area provided substantial assistance. The migrants were left to drift for 14 days until they reached again the Libyan coast. the "burdens" of migration through "push back" policies.83 These policies present significant legal issues beyond the scope of this article, but also concern us here to the extent that such policies put human life at risk, either because of the high probability of deaths occurring at sea or because of the human rights violations a person might suffer if she returns to the state she abandoned before being pushed back to it. That being explained, the second argument in our study is that the duty of states to offer (some) protection extends extraterritorially, even when migrants are outside their territory84 or face risks for human rights violations that may materialise extraterritorially. That duty needs to be taken into account when states design policies aiming to prevent migrants from reaching their territory. Significantly, the duty extends to the high seas, in spite of the fact that the traditional links for establishing jurisdiction, such as territory, are absent in that case. Whilst in recent years there are precedents confirming that state responsibility can be engaged for human rights violations occurring extraterritorially, such responsibility has been conditioned (especially in Europe) by the criterion of the effectiveness in the control exercised by a given state over territory or persons.85 Allegedly, this allows determining whether the violation concerned falls within state jurisdiction. However, questions remain regarding the acceptability of such a narrow, still, interpretation of jurisdiction, especially regarding the responsibility of states for failure to protect in situations occurring outside their territory.86 In the particular case of migrants at sea, there is a significant question as to whether contemporary international law imposes an obligation 83 For 450 upon states to take action to protect human life by rescuing migrants on the high seas. Our argument is that, whilst -as we explain in Section 4 -the duty to protect is subject to limitations, under certain conditions, human rights law establishes a duty for (multiple) states to protect on the high seas. Consequently, it is possible to hold states responsible for their failure to offer such extraterritorial protection to migrants. This section builds upon the preceding analysis and addresses in further detail the question of where protection is owed, providing specific examples of extraterritorial extension of the duty to protect in the context of migration. Our focus is situations at sea. We first examine seminal case law on non-refoulement. 87 We then turn to our argument that, under certain circumstances, states have a duty to protect on the high seas even when the traditional nexuses for establishing jurisdiction, such as nationality, are absent.
3.1
Non-refoulement at Sea A significant extraterritorial challenge that arises relates to the return of migrants intercepted or rescued at sea and the legality of "push back" policies implemented by numerous states through which they force vessels carrying migrants out of their jurisdiction.88 In Hirsi Jamaa and others v. Italy,89 the applicants, 11 Somali nationals and 13 Eritrean nationals were on board three vessels that departed from Libya and were headed to Lampedusa. When the vessels were still within the Maltese search and rescue area of responsibility, they were intercepted by the Italian authorities. All the migrants were transferred into Italian military vessels and returned to Libya in the light of bilateral agreements. According to the Council of Europe's Committee for the Prevention of Torture and Inhuman or Degrading treatment or Punishment, Italy's actions breached the principle of non-refoulement "wherever it exercised its jurisdiction, which included via its personnel and vessels engaged in border protection or rescue at sea, even when operating outside its territory".90 Italy, on the other hand, denied that it exercised absolute and exclusive control over the applicants, arguing that the duty under unclos on rescuing vessels in 87 See Section 1 of the study and supra note 43. 88 'Bangladesh pm says illegal migrants taint national image' , supra note 6. 89
Hirsi Jamaa and others v. Italy, supra note 24. distress did not establish a jurisdictional link.91 The ECtHR ruled that, since the applicants were on board Italian vessels, they were within the (de jure) jurisdiction of the respondent state because "a vessel sailing on the high seas is subject to the exclusive jurisdiction of the State of the flag it is flying".92 Whilst accepting that states have the right to control the entry, residence and expulsion of non-nationals in their territory, this right is subject to general international law and the European Convention on Human Rights (echr).93 By returning the migrants to Libya, Italy exposed them to the risk of forced repatriation as well as treatment prohibited under Article 3 of the echr.94 On a different, but quite significant point for the purposes of our argument, the Court was called to consider whether the interception of the applicants' vessels and their transfer back to the state of transit constituted a violation of Article 4 Protocol No. 4 echr, which prohibits the collective expulsion of aliens.95 The government took a restrictive approach, arguing that expulsion was closely linked to territory.96 Both the applicants and third intervening parties in the case rejected this interpretation.97 In its intervention, the Office of the United Nations High Commissioner for Human Rights stressed that general international law prohibited collective expulsions of aliens and therefore, persons intercepted on the high seas and pushed back should be protected even if they have never reached that state's national territory.98 From its side, the ECtHR, by reference to the text, the travaux preparatoires and the object and purpose of the echr, held that there was no intention to restrict expulsion to that taking place in the territory of a member state.99 The ECtHR made the following important observations: If, therefore, Article 4 of Protocol No. 4 were to apply only to collective expulsions from the national territory of the States Parties to the Convention, a significant component of contemporary migratory patterns would not fall within the ambit of that provision, notwithstanding the fact that the conduct it is intended to prohibit can occur outside national territory and in particular, as in the instant case, on the high seas. Article 4 would thus be ineffective in practice with regard to such situations, which, however, are on the increase. The consequence of that would be that migrants having taken to the sea, often risking their lives, and not having managed to reach the borders of a State, would not be entitled to an examination of their personal circumstances before being expelled, unlike those travelling by land.100
Thus, the obligations arising from Article 4 Protocol No. 4 apply extraterritorially. The Court explicitly refused to accept that individuals are unprotected by the echr in the high seas.101 According to the Court, immigration policies should not contravene echr obligations and "the provisions of treaties must be interpreted in good faith in the light of the object and purpose of the treaty and in accordance with the principle of effectiveness".102 Significantly, the Court stressed that:
the removal of aliens carried out in the context of interceptions on the high seas by the authorities of a State in the exercise of their sovereign authority, the effect of which is to prevent migrants from reaching the borders of the State or even to push them back to another State, constitutes It appears from this that the Court indirectly accepts the position of the unhcr that the duty not to return includes any measure "which could have the effect of returning an asylum-seeker or refugee" to a territory in which that asylumseeker's life or freedom may be at risk. 104 The question of whether the mere diversion of vessels on the high seas to destinations where the individual may be exposed to violation of their fundamental rights is lawful has also been raised before the Inter-American Commission on Human Rights (IACommHR) in The Haitian Centre for Human Rights et al. v. United States. 105 In this case, the applicants challenged the lawfulness of the us policy to interdict on the high seas and forcibly return Haitians without properly investigating individual claims for asylum. In its findings, the IACommHR stressed that the prohibition of return as stipulated in Article 33 of the 1951 Geneva Convention has "no geographical limitations"; hence it extended to the us interdiction programme on the high seas.106 Moreover, the IACommHR found that the us was in breach of its obligations under the American Declaration of the Rights and Duties of Man and in particular its obligation to protect the life, liberty and security of any person.107 This was particularly so as a result of interdiction which in some instances led to the sinking of interdicted boats and the drowning of Haitians, as well as to returning interdicted Haitians to another jurisdiction where they were subjected to serious human rights abuses.108 Notably, the IACommHR found that the act of interdiction of vessels on the high seas was a violation of the right to liberty. 109 The emphasis placed by the IACommHR on "the act of interdiction" provides compelling evidence that jurisdiction is extended and assumed even if the individuals concerned have not boarded the vessels of another state.110 Moreover, the 454 expansive interpretation of the obligation of non-refoulement as protected under the Convention Relating to the Status of Refugees indicates that such duty is not "subject to geographic -or territorial -restriction".111
The cases above are significant as they establish that human rights obligations extend extraterritorially. This entails both a state's duty to respect human life, i.e. not to directly cause the death of migrants when forcibly interdicting them at (high) sea(s), as well as the duty to protect by abstaining from nonrefoulement practices at (high) sea(s) that will expose migrants to risks. This has also been stressed by the Parliamentary Assembly of the Council of Europe, which made clear that international human rights law and refugee law, such as the principle of non-refoulement, extend also to the high seas.112 Thus, apart from the law of the sea, human rights law also establishes a duty for states to protect human life at (high) sea(s). But, does this duty apply beyond nonrefoulement, especially when the traditional jurisdictional links/bases, such as territory and nationality are absent? This is the question we consider below.
A Duty to Protect Where No Direct Nexus Exists?
The existence of a nexus, such as territory, nationality or the protective principle, both enables and, when due diligence applies, obliges a state to exercise (through lawful means) jurisdiction and act as a protector in situations occurring outside its territory. But the question that we examine here is slightly different: beyond these classical nexuses or any other possible legal foundation, such as a contractual basis or, more generally, an obligation agreed by a government, do states have a duty to act in a protective manner when no such jurisdictional bases and links exist between them and a situation calling for protection? Protection has several dimensions and expands beyond nonrefoulement (i.e. the main topic we treated in the previous sub-section), which is rather passive, in the sense that a state needs to abstain from exposing a person to risks. The more concrete scenario we have in mind is one that requires pro-active involvement for protection purposes when, for instance, migrants are drowning in the high seas on their way to a destination state. For the purposes of the scenario, the migrants are approaching the territorial waters of a state, but are not yet within that maritime zone -which would automatically establish a territorial link, activating thereby the due diligence duty of the territorial state to protect human lives. Would there be in such a scenario a duty stemming (outside the law of the sea) from human rights law for states to be pro-actively engaged in the protection of human life? If yes, which state(s) would be bound by said duty? Our thesis is that in a scenario like that, despite the absence of traditional jurisdictional bases, the state of destination still has a(n) (extraterritorial) duty to protect human lives at risk. To support our argument we refer to effectiveness, i.e. the existence of factual/de facto links between a situation (migrants in peril on the high seas) and a state, that is to say, the mere fact that the migrants are nearby their destination state, which is aware of the situation (or could reasonably be expected to know) and in a position to save their lives. Effectiveness activates due diligence.113 Whilst jurisdiction is, as a matter of general rule, territorial, international law has created a dynamic for change and adjustment in pursuit of serving common interests. As noted by Henkin:
[i]ncreasingly … the categories [for the exercise of jurisdiction] have proved to be too fixed -and perhaps too few -to serve the interests of States … and the needs of the system (including new needs responding to new commitments to human values). Developments have blurred the traditional categories, suggesting that the assumption of rigid categories (territoriality, nationality) are no longer valid, and that a more flexible jurisprudence would better serve the purposes of the law and the needs of the system.114
Our understanding is that effectiveness is among the factors/bases that activate the duty to protect. Such "duty of care" is "based on proximity, justice and reasonableness carrying with it an obligation to act reasonably on the basis of real or imputed knowledge".115 In the Corfu Channel case, the icj relied on "inferences of fact" to establish state knowledge and, as a result, state responsibility according to which jurisdiction "cannot be exercised by a State outside its territory except by virtue of a permissive rule derived from international custom or from a convention". 115 Arbour, supra note 59, 452. 456 for failure to act.116 Moreover, as Arbour argues, other factors may be included as well, such as the ability of other states to take protective action, but also resources, wealth and "advanced capabilities".117 Arbour, however, takes a more restrictive view than the one advanced in this article. More specifically, because her consideration evolves around r2p, she restricts the obligation of the international community to protect to situations of genocide, war crimes and crimes against humanity.118 According to Arbour's analysis, such responsibility does not extend to less serious human rights violations that may occur outside state territory. In contrast, we argue that the duty to take protective action originates from due diligence, which applies beyond the r2p concept. Such a duty extends to all human rights obligations when they develop a positive effect. Beyond the traditional jurisdictional links, due diligence can be activated when a state is factually connected to a situation calling for the demonstration of diligence. Thus, our argument is that effectiveness triggers due diligence. Every state that is factually connected with a situation calling for the protection of fundamental human rights, and especially of life, has a duty to grant protection.
The concept of effectiveness is not unknown to human rights lawyers working on extraterritoriality. The ECtHR holds that a form of effectiveness, i.e. effective control119 (and its variations)120 is a precondition for the echr to develop extraterritorial effects. According to that unfortunate standard of the ECtHR, effective control is necessary for establishing the extraterritorial jurisdiction of the state, and consequently its responsibility for wrongs it has 457 Migrants at Sea nordic journal of international law 86 (2017) 427-469 committed outside its territory. The limited space of this note does not allow us to repeat the argument that one of the authors of this article has made in the past as to why this criterion is groundless in the context of negative obligations.121 Our view is that when a state is directly causing a wrong, the role of effective control shall be limited to attribution (de facto organ) as a criterion for identifying the author of a wrong.122 After establishing the legal person to whom wrongfulness is attributable, effective control has no value for negative human rights breaches. States should not be allowed to directly violate human rights (and more generally international law) outside their territory, irrespective of whether or not they exercise effective control over a person, land or, more generally, a situation.
But, the scenario that we are examining here, namely the duty of states to rescue migrants on the high seas, focuses on the obligation to protect that falls under the positive effect of human rights. A state is expected to make good use of its resources, apparatus and, more generally, means that are available to it in order to prevent the loss of a human life. Admittedly, the ECtHR has not dealt with a case confirming our claim that effectiveness extends the duty to protect extraterritorially. Interestingly enough, though, its case law on the positive effect of human rights contains examples concerning the exact opposite situation to the one we examine in this article. In its seminal judgment in Ilaşcu, the Court held that "even in the absence of effective control" over part of its territory (found under the power of a de facto non-state entity which is effectively controlled by a third state government), a state still has positive human rights obligations.123 No matter whether the de jure territory of a state is de facto administered by another international legal person, the former's authorities have a duty to employ the means they dispose of to react against human rights breaches that are attributable to the latter person. Thus, a de jure (only, i.e. ineffective) territorial link suffices to engender the duty of a state to protect outside the territory it effectively controls. An alternative legal basis for establishing such a duty to protect could be nationality. Yet, Ilaşcu leaves wide open the possibility for a much broader duty to protect vis-à-vis each and every person found on territory which is under a state's de jure sovereignty but, de facto, out of its control.124 In that case, effective control misses its role as a precondition for extraterritoriality, whereas its absence (erroneously to our understanding)125 seems to leave unaffected the standards of diligence a state shall be expected to demonstrate. However, the scenario we examine here is diametrically opposite to the Ilaşcu one. That case law is relatively useful as it holds that the effective control criterion raises no constraints as to the establishment of jurisdiction for due diligence purposes. Yet, it does not confirm that effective control activates extraterritorial due diligence, as we argue here. Unlike Ilaşcu, where clear nexuses (namely nationality and de jure territory) existed, in our scenario of migrants drowning in the high seas, no legal nexus exists between the state and the situation calling for protection. How can it be then that a state that is not legally connected to an extraterritorial situation shall have an obligation to demonstrate diligence?
Our understanding is that effective control, seen as part of the much broader concept of effectiveness, is indeed pertinent to the establishment of jurisdiction for due diligence purposes. Effectiveness shall be added next to traditional legal nexuses/bases, such as nationality, territory and the protective principle, and next to any special legal basis (such as an agreed duty, or unsc-stemming obligations) that may be used to establish the obligation of "A" to protect "B". When a state is factually linked to a situation and in a position to offer protection, it shall offer protection. Ex facto jus oritur.126 Reality, i.e. the de facto links between a state and a situation necessitating protection for the safeguarding of important rights, turns into law. Trevisanut uses the example of a boat on the high seas that sends a distress call to argue that the state which receives such call has a duty to intervene, even if the boat is not within its territorial or other contractual (i.e. sar) jurisdiction. Such duty is established on the basis of a factual relationship between the distress call and the state that receives the call in what she describes as "exclusive long distance de facto control".127 Even if the state is unable, due to the distance between itself and the boat in distress to 124 Ibid., para. 333. 125 As we argue below, effectiveness in the exercised control is one of the criteria taken into account for assessing the fault/negligence of a state and answering what this was expected to do in terms of protection, given the particular circumstances of a case. provide assistance, it is still required to take any measures that are necessarywhich go beyond those provided under sar -to ensure that it satisfies its obligation to protect those in need.128
Indeed, the idea that effectiveness generates obligations is not novel to international law. Its legal order constantly vacillates between droit and fait, i.e. law and reality.129 The impact of effectiveness on law, that is to say, the transformation of facts into legal rights and duties is present in several areas of international law. It appears in the dilemma between legal and factual titles over territory.130 Fact is the basis (at least according to the declaratory theory) for statehood.131 Effectiveness is present in the attribution of conduct in the law of international responsibility,132 in the endowment with duties of de facto entities133 and in the recognition of the legal effects of certain of their acts.134 In the context of diplomatic protection, effectiveness is of importance for making nationality opposable to third states.135 Effectiveness is also relevant to In a nutshell, effectiveness is relevant to law. It produces legal effects and generates legal rights and obligations. In the context of extraterritorial human rights protection, the existence of factual links between a state and a situation susceptible to due diligence duties shall suffice for the expansion of these duties beyond the territory of a state. Within a decentralised system that accommodates a plurality of sovereign actors and (as the previous part of the article has argued) multiple duty bearers, the existence of effective links between a state and a situation calling for the demonstration of due diligence shall activate the obligation of the state to develop such diligent conduct. This is consistent with the teleology of human rights and their special aim, which is to protect important values, and especially human life. It is also an "elementary consideration of humanity".141 For international human rights law to be effective, state jurisdiction ought to be expanded to circumstances where human life is under risk, such as in the case of transportation of migrants.142 The duty of adjacent coastal states to offer assistance to foreign ships in distress143 emanates from this concept of effectiveness. It goes without saying that a number of other "ingredients" are also necessary. The state must be aware of the situation/problem/risk that exists for human rights,144 and in a position,145 i.e. have the necessary means, to offer protection. Yet, these are elements for assessing state fault146 that need to be taken into account once the duty to protect has been established. Within the scheme suggested here, the existence of effective links between a state and a situation necessitating protection is a sufficient, although not necessary, precondition for the duty to protect to expand extraterritorially. This is also a reflection of the "growing flexibility and functionalism in international law",147 from which the concept of jurisdiction could not escape, as well as the growing scope and significance of human rights.
To return to our scenario, when migrants are in the near proximity of the territory of a receiving state, that state cannot hide behind territoriality as a pretext to refuse granting protection. That would be an artificial, formal restriction that contravenes the very nature and teleology of human rights protection. This extends to risks ensued when the individual concerned is still outside the territory of a state. According to Judge Pinto de Alburqueque:
[p]roximity to the sources of risk makes it even more necessary to protect those at risk in their own countries. If not international refugee law, at least international human rights law imposes on States a duty to protect in these circumstances and failure to take adequate positive measures of protection will constitute a breach of that law. States cannot turn a blind eye to an evident need for protection. For instance, if a person in danger of being tortured in his or her country asks for asylum in an embassy of a State bound by the European Convention on Human Rights, a visa to enter the territory of that State has to be granted, in order to allow the launching of a proper asylum procedure in the receiving State. This will not be a merely humanitarian response, deriving from the good will and discretion of the State. A positive duty to protect will then arise under Article 3. In other words, a country's visa policy is subject to its obligations under international human rights law.148
Geographical proximity or contiguity is a criterion that has also been highlighted by the International Court of Justice in its judgment in the genocide case opposing Bosnia and Herzegovina, and Serbia and Montenegro.149 The Court named geographical distance among the factors that should be taken into account for assessing the capacity of a state to act in a protective manner, which is a key issue for answering the question of whether a state has discharged its duty to protect.150 It seems that the Court is seeing geographical distance as a relevant element for assessing state fault,151 i.e. examining what the state could do, which, because due diligence is an obligation of means, equates to what a state ought to do. However, that very same criterion, namely geographical distance could be given another role as well. The Court could have treated contiguity as another relevant factor for assessing how real, effective and tangible are the links between a state and a situation calling for diligence. If we accept that effectiveness triggers the duty to protect extraterritorially, geographical proximity is an element among other factors152 that ought to be weighted for 152 Effectiveness is a matter of fact. This means that all relevant factual elements that may strengthen or weaken effectiveness shall be duly considered. Otherwise, without weighting these elements, the general criterion of the ability to protect would result in quasiunlimited jurisdiction and to unreasonable burden for states to offer protection in cases with which they are either remotely or completely unrelated. The factual elements that ought to be taken into account for establishing effectiveness (acting as a trigger for due diligence) depend on the particular circumstances of each case. In the scenario that we are examining here, beyond proximity, factors to be considered would be the regular assessing whether a state could intervene in a protective manner. Thus, it is an element to be taken into account for establishing the ability/capacity of a state to protect. Accordingly, capacity is assigned a twofold role. It is both an element within the test of state fault, part of which is to assess the standards of conduct of the state (i.e. establishing what the state could do, ergo what it would be legally expected to do, and if it has been negligent), and an element of effectiveness (i.e. how effective is the nexus between a state and a situation requiring protective action), which, to our understanding, activates due diligence. If a state is effectively in a position to protect fundamental rights, then it has a duty to protect them, even when the traditional legal bases for jurisdiction are missing. Such duty extends to decisions relating to places regarded as safe for the disembarkation of migrants in third state ports, despite the lacuna that seems to exist in the Convention of the Law of the Sea, as well as to permitting a vessel to reach a port. This emanates from "a positive obligation to preserve human life".153 It goes without saying that, because protection is an obligation of means, the state can choose the means it will employ to protect on the high seas. For instance, one would expect states not only to directly engage in protection on the high seas, but also facilitate individuals who may154 offer such protection. Thus, the expectation would be that states refrain from enacting and implementing laws that undermine or hurdle the protection that might be offered by individuals. The example that we could give in that respect is that of the criminal prosecution of three German nationals by Italian authorities for aiding and abetting illegal immigration. The individuals concerned were members of a German aid ship, the Cap Anamur. In 2004, the ship was involved in the rescuing of 37 migrants off the Maltese coast, but when it approached Sicily, the Italian authorities refused to grant it permission to dock on the ground. This was thought to set a bad precedent, as migrants should have applied for asylum in Malta.155 It took three weeks before the ship was allowed to dock. The three men faced 12 years in prison as well as eur 15,000 fine for every patrolling activity of the state, whether that state is usually a destination for migrants, if a situation (such as war or political tensions) in the area results in systematic migration, knowledge on the part of the state of the presence of migrants thanks to technical means etc. 153 Moreno-Lax, supra note 18, 175 and 219. 154 Either systematically, as ngos do, or even occasionally, when out of mere coincidence they happen to be in a position to demonstrate solidarity by rescuing, for instance, migrants at risk at (high) sea(s The conclusion is that, especially where a systematic problem exists, as is currently the case in the Mediterranean, the receiving states have a duty to act in a diligent manner beyond their territory. Such duty extends to border control policies, especially at sea, which may put human life at risk. the state of nationality of traffickers and the state in the proximity of which the human life has been lost, need to be checked regarding the standards of diligence they (ought to have) demonstrated. Such a test may reveal that a plurality of states is concurrently responsible. Due diligence being an obligation of conduct, states enjoy discretion in choosing the means that they will deploy to protect human life. The use of a variety of means, ranging from the exercise of prescriptive jurisdiction, enforcement of legislation and sanctioning of illegal conduct to naval operations on the high seas, may be pertinent. As long as these means are lawful in terms of international law (which of course excludes use of force on the territory of other countries against non-state actors involved in smuggling or illegal trafficking), states are free to make use of them. Finally, given that multiple means/measures exist as options in the hands of multiple duty bearers, co-operation between duty bearers is necessary so that action is co-ordinated and efficient.160
The Limits of the Duty to Protect (Extraterritorially)
Before concluding the article, a few words are due regarding the limits of the duty to protect (extraterritorially). The reason why the word "extraterritorially" is placed in a parenthesis is that the limits of the duty to protect are the same irrespective of whether jurisdiction is territorial or not. In different words, these limits are irrelevant to extraterritoriality. The first source of limitations is inherent to due diligence. Elements such as knowledge and capacity to protect are part of the state fault test.161 A state has a duty to prevent or, more generally, protect only if it (is reasonably expected to) know(s) or foresee(s) the existence of a problem/risk/threat. As far as capacity is concerned, due diligence is merely an obligation of means/conduct.162 States are not expected to guarantee a given result (for instance that the life of a migrant will be saved). They only need to do what is possible, to the best of their ability, to achieve the optimal result. In that respect, effectiveness (in the exercised control) serves as one of the criteria for establishing the standards of conduct expected from a state (that is to say, a criterion helping to answer what the state ought to have done to address a situation requiring from it to demonstrate diligence) and, consequently, for assessing its fault/negligence in case of failure to meet these standards.163 The more effective the control a state exercises, the more it can do. The more it can do, the more it is legally expected to do in the light of due diligence.
The second type of limitation is not exclusive to due diligence. It applies to all human rights in both their negative and positive dimension, as long as these are not absolute. Rules that are not jus cogens may be limited either in case of (occasional) conflict with other rules of international law, including human rights law or, more often, because of general/public interest purposes. The tool commonly used to assess the legality of a limitation is proportionality,164 which also finds an application every time the question is whether the means a state shall employ for due diligence/protective purposes are disproportionately affecting general interest or the rights of others.
The third and final limitation that we can identify could be seen as falling within the concept of general interest that counterbalances the aim of protection in the context of proportionality. However, because the limitation at issue is special to due diligence, we can mark it as a distinctive type of limitation. Unlike negative obligations, where the state shall simply refrain from directly causing165 -through conduct directly attributable to it -a wrongful result, positive obligations require states to make use of the resources and means that are available to them. The most apparent difference between negative and positive obligations is that the former class is of result, whereas the second of means. A number of consequences stem from that differentiation. Many of them are obvious and have already been employed in this article; for instance, state fault is applicable in the case of obligations of means to test the ability of the state to act. Another, less obvious this time, difference between negative and positive obligations is that the second type of duties always has an economic cost. In principle, negative obligations have zero cost. The state is simply expected to be neutral, to abstain, that is to say, to refrain from doing something. Quite the opposite, positive obligations cost. Often, costs will be minimal. But even to enact a law (prescriptive jurisdiction) has some cost. The running costs for deliberations before law-making institutions at the national level, even the paper that will be used to print a law, cost. Given that there is a wide range of means a state can/ought to employ to fulfil its positive obligations under human rights law, we can safely conclude that there is an equally wide range of costs. Printing a law incurs minimal economic cost, but running a wellequipped and well-trained police or patrolling and operating on the high seas to rescue migrants requires spending significant amounts of public money.
That being explained, it is easy to understand that positive state duties under modern international law in areas like human rights, environmental protection, cultural heritage, etc., which all can produce results under the principle of due diligence, require employing a wide spectrum of policies and an equally considerable range of means for protective purposes. Yet, resources within a state are by definition limited. What is not limited is the list of positive duties a state has, which all involve public money expenditure. It might be that due diligence obligations are of means, meaning that a state only needs to protect to the extent that it can, but it is obvious that, if priority is given to "x" protective aim (such as rescuing migrants on the high seas), that aim will limit a state's capacity to apply protective means/policies in other areas (e.g. human trafficking, deforestation, national security or even social policies such as education and health) that also require protection, due diligence and spending public money. The money spent for "x" protective policy is money that cannot be spent for (protective) policy "z". Or, standards in (protective) policy "z" will be underfinanced to the extent that policy "x" is financed. This means that positive duties find themselves in a course of latent conflict. To resolve that conflict it is necessary to establish priorities and set the standards of protection by which a state needs to abide.
This raises a number of thorny questions regarding the criteria that should be applied for setting positive conduct standards and establishing priorities, but also regarding the organs/institutions that should have the authority within a liberal democracy to do so, and in particular whether these are questions to be answered by courts or parliaments, which reflect popular sovereignty and express the will of social majorities.166 These (ultimately philosophical) normative (i.e. as to how things should be) questions cannot be answered in this article. We limit our analysis to positive law standards the way these have been set and interpreted by courts. That being explained, we observe that, with its rich non-refoulement case law, the ECtHR has only requested states to demonstrate due diligence regarding the protection of the most fundamental rights, such as the right to life and the prohibition of Article 3 echr breaches.167 Presumably, the reason why that Court has allowed itself to establish standards of protection in these areas is that, in its eyes, these rights are materially/ethically weighty. The Court gives greater value to these rights and implicitly prioritises them over other human rights that develop a positive effect and, more generally, other areas of protection. The same logic applies in the question examined in this study, i.e. the duty to protect migrants on the high seas. To this effect, "political convenience or economic cost" are not a good excuse and should not exempt states from their obligations under international human rights law168 and in particular from their duty to take the measures one would reasonably expect them to take in order to protect human life at sea, both territorially and extraterritorially.
Conclusion
We acknowledge that rescuing migrants (at sea) is costly and that the means/ money used for that purpose could be used by a state for other, equally legitimate, but more beneficial for its own citizens, purposes. However, saving the life of a person who faces a serious risk/threat shall be a priority for our societies. The effective links that exist between a state and persons travelling to it through high seas in quest of a better life or because of fear of persecution activate that state's duty to act in a protective manner extraterritorially. The duty of states to make available "sufficient resources" for the implementation of policies aiming at protection emanates from the positive strand of human rights as set out in treaties, such as the International Covenant on Civil and Political Rights.169 This is particularly so as the rights at stake in relation to migrants who flee other jurisdictions and seek protection elsewhere are recognised as having particular importance. More specifically, the right to life establishes a duty on the state "to do all that could be reasonably expected", whereas the prohibition not to be subjected to torture or to inhuman or degrading treatment or punishment establishes a duty on the state to ensure protection against such treatment.170 The fact that at stake is the protection of human life, the number of people dying at sea (especially in the last few years, in places nearby Italy, Greece or Turkey) and the pictures of young children and babies who drowned because their parents decided it was worthy to take a risk to offer them a safe place where they can live in peace and dignity convince us that rescuing migrants on the high seas shall be a priority over other needs and preoccupations our societies have. States have an extraterritorial duty to protect, and its realisation cannot but be a priority over other duties they may have. The duty to protect needs to be balanced against the general interest (including national security) and the rights and interests of other individuals and social groups. The duty is susceptible to limitations, the primary one -which in a sense is inherent to it -being that it corresponds to an obligation of means and not of result. But, the starting point of legal reasoning should be that a legal duty exists in positive international (human rights) law to save/protect human life at sea. That duty extends beyond the borders of the state and has an extraterritorial reach that (it is our opinion) extends to the high seas even when a state is not linked with the situation through nationality or any other traditional link/basis for the establishment of jurisdiction. The existence of effective links between a state and a situation calling for the protection of the most fundamental rights that are associated with the basic values of humanity activate the duty to protect in light of the principle of due diligence. The involvement of states needs to be assessed on a case-by-case basis, taking into account what links them to a particular situation that requires protection.
Once the duty to protect has been established, a number of other factors relevant to state fault need to be considered, such as knowledge and ability to act. Finally, because of the transnational nature of migration, more than one nation is involved and needs to demonstrate diligence with a view to prevent or remedy the sufferings of individuals. This implies a situation of parallel, overlapping jurisdiction exercised by multiple states-duty bearers. This may lead to concurrent liability and, mainly, makes clear that migration requires collective action and co-operation between nations.171 United we stand, divided we fall … 171 As we argued in Section 1 of the study, such a legal duty may also stem from treaties outside human rights. On the duty to co-operate, see Article 7 Protocol against the Smuggling of Migrants by Land, Sea and Air Supplementing the United Nations Convention against Transnational Organized Crime, supra note 28. See also unsc Res. 2240, supra note 9, in which the Security Council "[e]xpress[es] … strong support to the States in the region affected by the smuggling of migrants and human trafficking, and emphasiz[es] the need to step up coordination of efforts in order to strengthen an effective multidimensional response to these common challenges in the spirit of international solidarity and shared responsibility, to tackle their root causes and to prevent people from being exploited by migrant smugglers and human traffickers" (preamble). According to the Security Council, that task "requires a coordinated, multidimensional approach with States of origin, of transit, and of destination". Finally, see supra note 160.
